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L abor

Plantiff filed an action under
the Longshore & Workers
Compensation Act (LHWCA).
The case was sdtled and plaintiff
received payment 2 days past the
10-day due date. Plaintiff then
petitioned for a 20% statutory
pendty and was granted a
supplementa award by the Didrict
Director. Plantiff then filed with
the didtrict court, seeking to
enforce the supplemental pendty
award. Both partiesfiled motions
for summary judgment.

Judge Janice Stewart granted a
defense motion for summary
judgment. Acknowledging the
digrict court'slimited rolein
reviewing such awards, the court
nevertheless held that the
supplemental order was not issued
in accordance with the law. The
court found that the 2-day ddlay in
payment was due soldly to the
plantiff's error in supplying a
proper address. The employer
attempted to deliver the payment
within the time limit via Federd
Express to the address plaintiff
hed given and but for plaintiff's
error, the award would have been
received ontime. Insucha
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circumstance, the court held that
the plaintiff should be equitably
estopped from seeking a pendty
and that dlowing recovery of the
pendty would be contrary to the
purposes of the statute.
Accordingly, the court vacated the
pendty award. Hansonv. Maine
Termind Corp., CV 99-1070-ST
(Findings and Recommendetion,
June 29, 2000; Adopted by Order
of Judge Panner, Aug., 2000).
Plantiff's Counsd:

Charles Robinowitz
Defense Counsd:

Craig Murphy

Civil Rights

City police submitted an
affidavit for atrap and trace device
for acompany and severd
residences based upon the belief
that the company and its principles
wereinvolved in the sale of
marijuana grow equipment. The
company and individuds indtituted
an action pursuant to 42 U.S.C. §
1983 claiming that there was
insufficient probable cause to
support the device application.
Plaintiffs damed thet the
defendants actions violated their
condtitutiond rightsto privacy, due
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process, liberty interests and that
they condtituted unlawful searches
and saizures.

Judge AnnaBrown hdld that a
State actor's violation of Oregon
Satutes relative to trap and trace
applications and indalations failed
to sate a8 1983 clam. The court
noted that the Oregon statutes
were far more restrictive than
comparable federa statutes.
Judge Brown held that the
information gleaned from trap and
trace devicesis not subject to
congtitutional protection and that
thereis no reasonable expectation
of privacy in telephone numbers.
Trapped phone numbers are
neither persond nor inherently
sengtive or intimate informetion
and there was no evidence that
defendants ever disseminated the
information to the public. Asfor
the liberty interest claim, the court
found that even if Oregon datutes
cregted aliberty interest, any
violation was not subject to federa
congtitutional protection.
American Agriculture, Inc. v.
Shropshire, CV 99-366-BR
(Opinion, August 18, 2000).
Pantiff's Counsd:

Spencer Nea
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Defense Counsd:
Robert Petersen
Jeffrey Rogers

FTCA

Judge Mdcolm F. Marsh
granted a defense motion for
summary judgment and dismissed
aFedera Tort Clams Action
(FTCA) filed on behdf of the
edate of an inmate killed by a
fdlow inmate at FClI Sheridan.
Paintiff aleged that defendants
were negligent in the performance
of an investigation following the
decedent's reported concerns
regarding his cdl mate.
Defendants sought summary
judgment based upon the FTCA's
discretionary function exemption.

Judge Marsh held that the facts
and dlegations fal squardly within
the holding of a Seventh Circuit
decison. The court followed the
Seventh Circuit, expresdy finding
that the court's holding was
consigtent with Supreme Court
precedent relative to the broad
range of discretion afforded prison
adminigrators. Alfrey v.
Crabtree, CV 99-63 (Order,
August 7, 2000).

Faintiff's Counsd:

Linda K. Williams

Defense Couns:

Craig Casey

Employment

A firefighter filed 2 81983
action againg the city daiming that
the defendant failed to promote him
to a Lieutenant pogtion in
retdiation for complaints plaintiff
raised regarding exam questions
and agrading system. Defendant
moved to dismissthe action on
grounds that plaintiff lacked any
property interest in a promotion.

Judge Janice Stewart held that
plaintiff's dlegeations that the
defendant appointed other
candidates ranked lower than
plaintiff on the digibility list in
contravention of along-standing
policy and custom of gppointing by
digibility ranking was aufficient to
date aclam. In addition, the court
rejected a defense argument that
discretion expressy reserved to the
appointing authority should reduce
acandidate's aspiration for a
promotion to a mere expectancy,
thus precluding due process
protection. The court found that
plaintiff's assartion that the
defendant's discretion had been
waived by custom and practice was
aufficient. Further, the court
rejected the defendant's suggestion
that asingle policy maker is
incapable of dtering a personnel
policy through practice.

Paintiff dso asserted aclam
under Oregon's Whistleblower
datute. Judge Stewart held that
failure to promote can condtitute a
"disciplinary action” within the
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meaning of the gatute. The court
adso hdd that plaintiff's daim was
not subject to a 90 day limitations
period since plaintiff eected to
proceed under ORS 659.035
which provides a 2-year limitations
period. Inthedternative, the
court found thet plaintiff satisfied
the 90-day limit by dleging a
failure to promote within 90 days
of filing. Hoviesv. City of
Portland, CV 00-432-ST
(Opinion, June 5, 2000).
Plantiff's Counsd:

David J. Hollander
Defense Counsd:

Jenifer Johnston

Job

Announcement

Senior Didrict Judge Mdcolm
F. Marshis currently accepting
applications for atemporary law
clerk pogtion. Thisisafull-time
position with an approximate 18
month duration. Applicants should
have experience in civil litigetion-
related research and writing.
Send a cover |etter, resume,
writing sample, at least 2
references, and alaw school
transcript to:

Kely A. Zusman

1507 U.S. Courthouse

1000 SW. Third Ave.

Portland, OR 97204. Closing
deadline: September 29, 2000.




